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Cass Sunstein and Richard Thaler endorse a version of paternal-
ism that is alleged to be compatible with libertarian principles.1  
Their version of paternalism aims to nudge people toward good 
choices without violating those people’s rights.  Accordingly, 
they call their version of paternalism ‘libertarian paternalism’.  
This form of paternalism has been widely criticized on concep-
tual grounds.2  Libertarian paternalism might aim to square two 
incompatible notions.  This paper shows that the conceptual 
compatibility between libertarian principles and the nudges Sun-
stein and Thaler endorse is irrelevant to whether libertarians 
may oppose the political implementation of libertarian paternal-
ism.  The problem is that Sunstein and Thaler focus on showing 
the conceptual compatibility between their goals and individual 
rights.  Goals must be pursued via through action.  Sunstein and 
Thaler ignore the fact that a principled opposition to the initia-
tion of threats and violence, which this paper takes to be charac-
teristic of libertarianism, will preclude the funding and enforce-
ment of the apparatus necessary for the government to engage 
in libertarian paternalism.3  So even if Sunstein and Thaler’s 
goals are themselves compatible with libertarian principles, the 
real debate over the political implementation of libertarian pater-
nalism violates libertarian principles. 
 
 

Libertarian Paternalism 
 
For this sake of this discussion, understand an action to be pa-
ternalistic if two conditions hold.  First, one agent obstructs the 
activities of another agent.  Second, the goal of that interference 
is to benefit the obstructed individual.4  Libertarians are at least 
a little uneasy with paternalism.  They are uneasy with it because, 
among other reasons, paternalistic interference might involve 
preventing others from acting on their informed desires.5  Call 
paternalism that prevents agents from acting on their informed 
desires “hard paternalism.”  Prohibition of drugs and alcohol, 
seat belt laws and so on, all have hard paternalistic justifications, 
at least in part.  Part of the rationale for these laws is that they 
are good for the individuals on whom they are imposed; and it 
does not matter if those individuals know very well the dangers 
of engaging in the activities the laws proscribe.   
 
Paternalism is not always objectionable to libertarians though.  
Sometimes it is welcome.  Paternalistic interference does not 
always thwart the informed desires of others.6  In fact, the inter-
ference may be welcome, as judged by the obstructed individ-
ual’s lights.  If agent A knows agent B is about unknowingly to 
drink poison, and A prevents B from drinking it, the paternalis-
tic interference is welcome.  Call paternalism that does not 
thwart the agent’s informed desires “soft paternalism.”  For the 
purposes of this paper, I will follow Steve Wall in regarding this 
as a necessary condition of soft paternalism.  To illustrate the 
appeal of distinguishing between hard and soft paternalism, Wall 
presents the following two scenarios:7  
• Dangerous Drug: An adult man, while of sound mind, 
desires to consume a recreational drug known to cause serious 
health problems.  The man is aware of these dangers, but desires 
to consume the drug anyway.  Another person forcibly prevents 
him from doing so for his own good. 

• Rotten Bridge: An adult woman is about to cross a bridge 
over a ravine.  The bridge contains rotten wooden planks.  An 
onlooker sees her, but does not have time to warn her of the 
dangers of crossing the bridge.  He intercepts her. 
 
Dangerous Drug case illustrates hard paternalism and the Rotten 
Bridge illustrates soft paternalism.  The man taking the drug is 
fully aware of the dangers of taking the drug; while the woman 
presumably does not know the dangers of crossing the bridge.  
Among liberal theorists, the common reaction to these cases 
seems to be that the interference in Dangerous Drug objection-
able, while the interference in the Rotten Bridge is not.8 
 
Libertarian paternalism is to be even more palatable to libertari-
ans than the interference in Rotten Bridge.  This form of 
“paternalism is a relatively weak, soft, and nonintrusive type of 
paternalism because choices are not blocked, fenced off, or sig-
nificantly burdened.”9  It does not seem to involve seizing or 
obstructing anyone, as the Rotten Bridge case does.  Instead, it 
requires simply employing various tactics to get individuals to 
make decisions that are good according to their own lights.  
Sunstein and Thaler call these tactics ‘nudges’.10  The nudges 
merely guide create default policies that aim at getting people to 
make good decisions.  These decisions are to be good not 
merely from the vantage of the all-knowing regulator, but from 
the perspective of the nudged individual.  For example, the gov-
ernment might make individuals automatically enrolled in 401(k) 
programs11 (a defined-contribution pension account).  Many 
individuals do not enroll in these programs, even though they 
programs are, for the sake of argument, in accordance with their 
informed desires.  If people do not wish to be enrolled in these 
programs, they simply opt out.  There is no violence or coercion 
involved.   
 
There are other means by which the government might nudge 
individuals.  Part of the national health care law could require 
seniors who do not sign up for Medicaid to have a program 
assigned to them.  They may opt out of the policy, of course, 
but they will be automatically enrolled.  Having to opt out of a 
program, assuming the process is not too arduous, is not obvi-
ously a rights violation.  Similarly, it could be the law that indi-
viduals who receive driver’s licenses must stipulate whether they 
are going to donate organs.12  This may well increase the stock 
of available organs and thus benefit the driver.  It is this focus 
on benefit to the driver that is to make the policy both paternal-
istic and palatable to libertarians.  If the rationale for having 
individuals decide whether to be organ donors were the benefit 
to others, the policy would not be paternalistic, and it would not 
be libertarian.  Libertarians tend to oppose forcing individuals to 
aid others.13  
 
A great deal of the rationale Sunstein and Thaler employ aims to 
show that individuals may not be good judges of what is in their 
own interest.  Their argument appears to aim to show both that 
individuals are not good at making choices that will advance 
their own welfare, and they are not even good at figuring out 
what their own preferences are.  It is permissible to nudge indi-
viduals to make choices that will improve their welfare; and 
those nudges do not require coercion.  So the libertarian can 
neither object to the policies on the grounds that they under-
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mine individuals’ welfare, nor on the grounds that they are coer-
cive.  This is the essence of Sunstein and Thaler’s argument. 
 
Several authors have observed errors in the empirical science 
Sunstein and Thaler adduce.14  The idea seems to be that Sun-
stein and Thaler cannot adduce a policy that will be in the inter-
est of all individuals.  Thus, some may be swayed to pursue poli-
cies that do not enhance their welfare.  Because is beyond the 
purposes of this paper, I propose to ignore this concern in the 
following section.  What I will argue instead is that libertarian 
opposition to coercion poses a serious obstacle to any program 
of nudge paternalism.   
 
 

The Real Questions 
 
Debates between libertarians and proponents of more extensive 
states tend to focus on what rights protect.  There is a long de-
bate between libertarians and their opponents over whether 
taxation seizes something – the fruit of their labor, as it is often 
called – to which people have rights.  However, this habitual 
focus on what rights protect suggests that the whole debate 
between libertarians and their opponents is over which extra-
personal objects rights protect.  Looking at the debate this way 
loses sight of the fact that political programs can be objection-
able for more than one reason.  Political programs may be ob-
jectionable because the programs themselves violate rights to 
extra-personal objects.  But political programs may also be ob-
jectionable because they force people to do things they have 
rights not to be forced to do. 
 
To set the stage for the present argument, think of Robert 
Nozick’s claim that taxation is on par with forced labor.  It turns 
out that Nozick also does not believe taxation appropriates la-
bor time.  After Nozick claims “taxation of earnings of labor is 
on par with forced labor,” he writes the following: “Some per-
sons find this claim obviously true: taking the earnings of n 
hours labor is like taking n hours from the person; it is like forc-
ing the person to work n hours for another’s purpose.”15  Then 
Nozick explicitly rejects this explanation of his remark.16  
Nozick explains how taxation is akin to forced labor in the fol-
lowing passage: “The fact that others intentionally intervene in 
violate of side constraints against aggression to threaten force to 
limit the alternatives in this case to paying taxes or (presumably 
the worse alternative) bare subsistence, makes the taxation sys-
tem one of forced labor.”17 
 
Nozick’s claim is that the threat of aggression to force people to 
pay taxes is what makes taxation relevantly like a system of 
forced labor.  With this in mind, suppose there is some activity 
that does not violate individual rights and benefits people.  Sup-
pose we all benefit from watching a few minutes of comedy 
each night.  If someone asks whether a government program 
providing comedic relief would violate rights, it would surely be 
shortsighted to observe that comedy does not violate rights.18  It 
would also miss the point to observe that nobody will be re-
quired to watch the program.  The whole debate would be over 
whether it is permissible to force people to fund the program.  
Nobody would miss that point.   
 
Assume there is nothing wrong with a government program to 
encourage people to make choices that actually satisfy their own 
preferences.  We cannot move from that assumption to the 
conclusion that any means of enforcing the program is permissi-
ble.  This becomes clear when we notice that the government 
can only nudge people toward good choices by threatening to 
employ force against at least some people.  If we look a little 

closer at the means by which the government delivers its 
nudges, those nudges start to look less innocuous. 
 
Think first of employers.19  In order to deliver nudges, govern-
ments will need to engage in activities libertarians tend to op-
pose.  Suppose an employer wishes not to tell the government 
about the nature of her agreement with new employees.  Sup-
pose the employer wishes not to ask for a social security num-
ber, let alone implement a retirement program.  The only way 
the government can nudge the employee is by threatening to 
employ force against the employer.  Should those employers 
engage in activities that make it harder to deliver the desired 
nudges, coercion is required to prevent them from doing so.  So 
employers will be forced to inform the government about whom 
they have hired and so on.   
 
If the rationale for forcing the employer to aid in the construc-
tion of a retirement plan for employees is the employees’ benefit, 
we have a clear case of forcing one person to aid another.  Thus, 
the question at this point shifts from whether the libertarian 
paternalism is conceptually coherent to whether it is legitimate 
to force people, under the threat of fines and imprisonment, to 
pay for projects designed to benefit others.  That debate is not a 
debate about paternalism at all.  Instead, it is an old debate 
about whether it is legitimate to force people to participate in a 
program aimed at benefitting others.  Libertarians have long 
denied that individuals can be forced to aid others, so even if 
Sunstein and Thaler are right to suggest that nudge paternalism 
is not conceptually objectionable to libertarians, their observa-
tion settles nothing.   
 
The implementation problem does not focus only on employers.  
Notice also that government employees tend not to work for 
free.  The government will need to pay officials who will be 
required to construct the nudges, make sure they function prop-
erly, and enforce the fines and penalties against those who fail to 
cooperate.  Here, it seems that employees will be required to 
fund the implementation and management of the program.  The 
taxes the employees pay will support the nudges.   
 
Once this is understood, the debate shifts from whether the 
nudges are compatible with libertarian principles to whether it is 
permissible to force people, under the threat of fines and impris-
onment, to pay for projects designed for their own benefit.  This 
is, at best, a form of soft paternalism.  It is a form of paternalism 
like that found in the publicly funded comedy program de-
scribed above.  So the debate is now over whether this form of 
paternalism is permissible.  And the issue is not resolved by 
pointing out that libertarian paternalism is coherent.   
 
One might dig in and argue that if the desired end is permissible 
and compatible with libertarian rights, there are no good reasons 
to believe we cannot force people to fund the means necessary 
to achieve the end.  Whatever the merits of this response, three 
points need to be kept in mind.  First, the response needs to be 
considered in light of the goals of libertarian paternalism.  The 
whole point of libertarian paternalism is that it is to be incontro-
vertible that the nudges do not violate rights.  But the contro-
versy returns when we think about fining people, and possibly 
putting them in prison, if they refuse to comply with the pro-
gram.  Second, the rationale for the nudges seems to undermine 
the claim that we may force people to fund the nudges.  One 
reason the nudges are not to violate rights is that people can opt 
out of the programs in question.  So the claim that we can force 
people to fund the programs is baffling, if we keep in mind that 
the individuals then have the right to opt out of the project they 
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much more extensive treatment than I am prepared to offer 
here.21  But it is important to see that this construal of the pro-
posal has nothing to do with the current political climate and 
whether libertarians can oppose nudges as things are. 
 
This paper has argued that libertarian paternalism’s goals are a 
red herring.  The conceptual compatibility between libertarian-
ism and the goals, as defined by Sunstein and Thaler, resolves 
no political questions.  Libertarians can object to libertarian 
paternalism even if libertarian paternalism is not an oxymoron.   
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were forced to fund.  Finally, as noted above, this debate is not 
solved by pointing out that libertarian paternalism is coherent.   
 
The discussion this far has focused on nudges involving retire-
ment plans and the like.  Other sorts of nudges may be deliver-
able without violating principles shared by all libertarians.  As-
sume the default for a driver’s license is that all newly licensed 
drivers will be donors unless they choose not to be.  Some liber-
tarians may not be opposed to the government’s involvement in 
roads and highways.  Those libertarians may not be averse to 
such a policy.  Those libertarians hold that the government may 
rightly claim a monopoly on licensing procedures; and that mo-
nopoly may be protected by the use of force.  However, it is 
clear many libertarians do not see how the government could 
have an enforceable right to monopolistic control of roads and 
highways.20  Many libertarians see roads as another service that 
private individuals should be allowed to provide. 
 
Because at least some libertarians oppose government control of 
roads – and the licenses people need to drive on those roads – 
libertarians would be averse to a blanket requirement that newly 
licensed drivers meet any particular standards.  If the owner of a 
road wishes not to require a license or to have organ donation as 
the default, these libertarians would say they may do so.  The 
government’s attempt to establish standards would need to be 
enforced via coercion in much the same fashion as the retire-
ment and health programs.  Owners of roads would need to be 
monitored and threatened.  Patrons of the roads might need to 
pay taxes to support the enforcement of that monitoring and 
threatening.  This lesson may be broadened to show that liber-
tarians, with their interest in privatization, could oppose nearly 
any form of nudge paternalism.  Again, the question of whether 
libertarians are right to have this opposition is distinct from 
whether libertarian paternalism is coherent.   
 
A final concern needs to be addressed before closing this discus-
sion.  One might hold that governments do not need to force 
anyone to do anything.  Instead, they can enforce libertarian 
paternalism via tax breaks.  Companies – even those that might 
run private roads – in compliance with the nudges can simply 
pay less than those that are not.  Nobody will be fined or impris-
oned for failure to comply; and this method of ‘enforcement’ is 
simply a means of incentivizing participation in the nudges.  It 
might just be seen as another nudge.   
 
Assessing this suggestion requires understanding exactly what it 
aims to show.  Does it aim to show that this means of imple-
menting nudges into our current system would not violate liber-
tarian principles?  If so, it seems to fail.  After all, it is hard to 
find libertarians who think our taxes are as low as they should 
be.  A tax break is simply a move to the level required by justice.  
The break should not come with strings attached. 
 
To illustrate, observe that the rationale for the tax break could 
be applied to any sort of behavior libertarians oppose.  Imagine 
taxes are raised to 100%.  Then assume the government allows 
people tax breaks, provided people do things like pass a yearly 
drug test, get married, register for selective service and so on.  
Each activity might gain the individual a tax break of n%.  No-
body would think that this system is compatible with libertarian 
principles.  Nobody would think this precisely because libertari-
ans are opposed to the taxes in the first place. 
 
A more interesting interpretation of the proposal is that it aims 
to show that in an ideal libertarian world, a dominant protection 
agency could implement libertarian paternalism without violat-
ing libertarian principles.  This proposal is rich and requires a 

LIBERTARIAN ALLIANCE Page 3 


